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AKTya/sIbHOCTH M3ydeHHsi OOBITHOTO mpaBa crpaH AdpukKm, B 9aCTHOCTH CyAeOHOI cu-
CTEMBI, KOTOpasi MPeICTaBIsgeT cO00H CIIaB TPAJAUIIMOHHOTO W €BPOIEHCKOTo mpaBa, a Ha
COBPEMEHHOM JTalle U MeYKJyHAPOIHOTO IIPaBa, CBA3aHa ¢ BOIPOCOM O COOTHOIIEHUU HAIlW-
OHAJILHOTO (BHYTPHUTOCYIAPCTBEHHOTO) ¥ MEKILyHAPOJHOTO MPaBa, ¢ TEHJIEHIHeH yCuIeHns
3HAYUMOCTH TIOCTETHEr0 B YCJAOBHAX TVIOOATH3AINH.

O06bI4ail mepBoHAYAJIBHO perynpoBat B Adpuke n Ha Magarackape BCIO 0OIIEeCTBEHHYTO
JKU3Hb: «OH YCTaHABJIWBAJ MPABHJIA OPTAHU3AIWK OOIIECTBA KaK B MOJUTHIECKOM, TaK U
SKOHOMHMYECKOM ACIEeKTaX, & TaKKe HOPMBI, PEryJINPOBABIINE CeMeiHble OTHOIICHUS, Tpa-
BIUIa OOMEHA MeyK/ly WHIMBHYYMaMd, HOPMBI yTOJOBHOTO mpasa u mporeccay (Tdasux P.
1998. C. 384). TpaaunuoHHOe TTPABO MPEACTABISIIO TY KOHIIEIIINIO 00IecTBa, KOTOPOii mpu-
JIepYKUBATUCH JIEPEBHSA WJIN IIJIeMsl, OTCIOJa U KOJNIeCTBeHHAS MHOTOYUCIEHHOCTh OOBIIaeB,
KOTOpasl He3HAYUTEJbHBIM 00Pa30M OTparkajdach Ha WX cofjep:kannnu. HecmoTpsi Ha cBOU-
CTBEHHBIII KOHCEPBATH3M, YCTHas (popMa MO3BOJISIA OOBITHOMY MPaBy TPUCTOCAOTUBATHCS
K HOBBIM YCJIOBHSIM, OCTaBasICh B TO YK€ BPEMSsI «JIPEBHUM» U «CBSIIEHHBIMY. « Cy1ebHbIit 1po-
1ecc 1Mo OOBIYHOMY MPaBY HE 3HAJ JeTaJbHON PeriaMeHTaIllnd MPABUJ CYAOMPOU3BOICTBA U
ormaasca nedopmanbnoctoioyr (Cymaraes M.A. 1984. C. 17).

B nmepunon kononmanmsma BO Bcex crpaHax Adpukm m wHa Magarackape, TOMUMO Tpa-
JIUIIMOHHBIX OPraHOB pPa30UpaTe/bCTBa CIOPOB, OBLIN CO3AHBI CY/bl €BPOMEHCKOrO THUIA,
KOMITETEHTHBIE BO BCEX CJIyUasgX, Ile HOPMBI OOBIYHOTO IpaBa He MOTYT OBITH NMPHUMEHEHHI.
[Ton Kypyk BbIesigeT TpU I'PYINHI cyaa, cOPMUPOBABIIUXCS B HadaJ e PA3BUTUS KOJIOHU-
aJbHOTO TpaBa [2|:

1. Cympl «3amaHOrO 0O6pasmay, mpejcesaTesIMA KOTOPBIX OBLIN eBpoleiickue MUPOBBIe
CYIBU W CYIbH, Ubsl IOPUCIUKIIAS PACTPOCTPAHIACH HA BCeX TPayk/IaH U Ha BCe Jesia — yIro-
JIOBHBIE M rpaxjanckue. [IpaBonpumenureibuas JIesTeJIbHOCTh JAHHBIX CYA0B OCYIIECTB-
JISLIACh KaK HA OCHOBE eBPOIMEHCKOro IIpaBa, TAK W HA MECTHBIX 3aKOHAX, OPraHM30BAHHBIX
HA eBPOIEHCKNX 3aKOHOMATEIBHBIX aKTaX. [aK, Cy/Ibl «3aMaIHOTO 00pa3nay WM BO3MOXK-
HOCTH MPUMEHATH MOJOKEHNS W BBIHOCHTDH DeIlleHus, B COOTBETCTBUU C OOBIYHBIM ITPABOM,
KOI'JTa B XOJle Cy1e0HOTO PAcCMOTPEHUsT BO3SHUKAJIA TaKas MOTPeOHOCTb.

2. «CraryTHble cyap» («adpPUKAHCKHE CYbl», <[IEPBUYHBIEY, «MECTHBIES ), B COCTAB KO-
TOPBIX BXOJMIN TPAIUIIUOHHBIE BOYK/IN NN MeCTHBIE cTapedmuHbl. KOpUCAUKINAA 3TUX CYI0B
PacCIpOCTPaHAIACh TOJHKO Ha abPUKAHCKOEe HaceJeHne, M B CBOEM OOJBITUHCTBE OHU PYKO-
BOJICTBOBAJIMCH HOPMaMU OOBITHOI'O 1IPAaBa, MPUMEHSIBIIEr0Cs B PAfiOHe, HAXOUBIIETOCS 0,1
IOPUCAUKITIel TaHHOTO Ccy/1a. 3a paboToil 3THX Cy/I0B CJIeIIIH TOCYIapCTBEHHBIE YNHOBHUK,
KOTOPbIe TaKKe MOTJIN HA3HAYATH U YBOJBHATH YJIEHOB CY/Ia.

3. «Tpagmunuonubie CUCTEMBI CYIONPOU3BOJACTBAY, KOTOPbie O(MUIMAILHO He MPU3HABA-
JINCH, HO KOJIOHWA/IbHAS aMUHUCTPAINS UX HE YIPa3/THIIA.
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B nauaje pa3BuTHsI KOJOHHAJIHHOTO TIPaBa CYIbI «3allaIHOT0 00pa3Iay U «CTaTyTHHIE CY-
JIbl» PA3BUBAJIMCH HAPAJLJIEILHO, OJIHAKO MOC/e TOrO KakK appUKAHCKHE CTPAHbI CTAJIN He3a-
BUCHUMBIMH, TOA00HAST TBONCTBEHHOCTH Cy/Ie0HON CHUCTEeMBI ObLIa MOCTABJIEHA IO BOIPOC.
[TosTromy B psize cTpaH OBLIM TPOBEEHBI BayKHbIE pedopMbl B 00JIACTH CYA0YCTPOICTRA,
MOXKHO BBIJIEJINTH TPH OCHOBHBIX I0/X0j1a. B cTpanax, m30aBUBIIMXCS OT aHIVIUHACKOTO KO-
nounanmusma (Fana, Manasu, 3ambust), MHOTOE OCTAJIOCH OT JBOWHBIX MPABOBHIX CTPYKTYD,
CO3/IAHHBIX B KOJIOHHAJIbHBII MEPUO; P ITOM OBbLIN CAEJIaHbl MOIBITKH pPedhopMUpOBaHU
O0OBIYHOTO IIPAaBa U IMPHCIOCOOJIEHHS er0 K MOHATHAM aHIJINHCKOTO npasa. Hampumep, B KOH-
crutynun Yerseproit Pecriybinku ['anbl roBOpuTCs, 9TO B 3aKOHBI ['aHBI BKJIIOYEHBI HOPMbI
«OBIIero mpaBay, KOTOPOe, B CBOKO 0Yepe/Ihb, BKII0YaeT HOPMbI 00brdHOro npasa [4|. Crpawsi,
O0CBOOOJIMBIIIHECS OT (PPAHILY3CKOI'O U MOPTYTaJIbCKOTO TOCHOJICTBA, HMOILIH IO IIYTH HHTEe-
I'paly, IbITAsACh BIHUCATH OOBIYHOE HPABO B paMKu 001iero npasa. B Ddwuonun, TyHuce,
I'Bunen ObLIN IPEIUPUHATH HEKOTOPHIE PAANKAJIBLHBIE MEDPBI C TeM, 9TOObI 3aKOHOIATEIb-
HBIM 00pa30M HCKJIIOYUTH HPUMEHEeHHe OOBIYHOIO MpaBa B HEKOTOPHIX TOYHO OUEPUEHHBIX
cdepax. Tem He MeHee, HE3aBHCUMO OT BBIOPAHHOI'O IIOJIX0/a, HA B OJHON n3 appUKAHCKHX
CcTpaH 00OBIYHOE ITPaBO He OBbLIO 0ObIBICHO BHE 3aKOHA, OHO IIO-IPEXKHEMY PU3HACTCA U IIPH-
MEHZeTCs, XOTs H He B OJMHAKOBON CTENEeHH, B 3aBUCUMOCTH OT CYIeOHON mpakTuku. Takum
00pa30oM, U Ha COBPEMEHHOM 3Talle OCTAaeTCd Hepa3peleHnoil mpodaemMa JyajinsMa cyaeoHoi
CUCTEMBbI, MPEO0JICHIEe KOTOPO BO3MOYXKHO:

- OPW HWHTErPaliyd TPAJAUIHOHHBIX CHCTEM CYIOTMPOM3BOACTBA W €BPONEHCKHX CYIO0B C
OTpaHUYCHHEM PEryJUpYIONero 3HadeHusd HOPM OOBIYHOIO IIPaBa, W Pa3BUTUEM IIPABOBOM
CHCTEeMbI B paMKax 00Ilero npasa, JuO0 POMaHO-TepMAHCKOHN mpaBoBoii ceMbu. Cieayer or-
METHUTD, YTO HEIOCPeJICTBEHHOE MepeHeceHrne HOPM eBPOIeHCcKOro mpapa B cTpaHbl Adpuku
He TOBBICUT 3M@MEKTUBHOCTH TPABOIPUMEHHTEIbHON IeATeIbHOCTH, IOCKOJIbKY B JTAHHOM
cJydae UTHOPUPYETCS CONUaIbHasd 00YC/IOBJIEHHOCTH HOPM ITPaBa;

- IIPHU TIOJHOM CJAUSIHAH CY/IOB €BPOIMEHCKOTO THIA ¢ TY3eMHBIMHU IOPUCIANKIIHOHHBIMHU Op-
raHaMu, U Pa3BUTHS HAIMOHAJIBHBIX ITPABOBBIX CHCTEM TOCPEICTBOM CUCTEMATU3AIMNH W KO-
JupuKanum 0OBITHOrO MIpaBa; HAXO0XKIeHHeM HauboJjiee aJallTUBHBIX JIJId YCJIOBHH adpuKan-
CKHUX CTPaH HOPM €BPOIEHCKOT0 IIpaBa ¢ YITOM COIHAIbHO-IKOHOMIYECKOM, MOTUTHICCKON 1
PEeJIMIMO3HOM crienudUKU Peruona; mpeojioJieHueM KpaiiHell crelenu JIOKaJbHOCTH JIefcTBUS
OOBIYHO-TIPABONH HOPMBI.

B nacrositiiee Bpems cyiebHast cucrema crpad AQpuKE moaBepraeTcs BIMAHUIO MEZKTy-
HAPOJIHOTO MPaBa, YTO MPOSIBJISETCS B CO3JAHUN TAaKUX CYI0B, Kak: MekTyHapoaHbIit yro-
JIOBHBIH TpuOyHas 1o Pyanje, coznannniit B 1994 roay pesomionueit Coera Bezomnacnoctn
OOH; Crenmnanpueiit Cyn no Cheppa-Jleone, yuapexxkaunbiii B supape 2002 roga; MexayHa-
POJHBIN YTOJTOBHBIH CyJ, KOTOPBI cymecTByeT ¢ ntoad 2002 roga.
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