Kongepenuyua «/lomonocos 2012»

Cexkiusa «HOpucnpynaeniis»

OcHoBHblIe TPOO6JIEMBI IPOTECTHBIX OTHOHIEHUT B P®
Anuuwernrxo JImumpuii Eezenvesun
Cmydenm
Mockosckut 2ocydapcmeennnt yrusepcumem umenu M.B. Jlomorocosa, IOpuduueckud
paxyarvmem, Mocxea, Poccus
E-mail: AiD-hohol@mail.ru

OcHoBHBIE TTPOOIEMBI TPOTECTHBIX OTHOTIeHN B PD.

1. gaTo Takoe 110

2. BBl TPOTECTHBLIX JeHCTBUAH

3. rpylia IpaB, Peajn3yeMbIX IIPU TPOTECTHBIX JeHCTBUAX

Tema jannoit paboThl- OCHOBHBIE TTPOOJIEMbBI IPOTECTHLIX OTHOIIEHU B PD.

[TonsiTre «IIpPOTECTHBIE OTHONIEHUA» MOTYT HOCUTH KaK Y3KUI CMBICII, T.€. MOJPa3yMeBaTh
OTITIO3UITAIO CYMIECTBYIONINM BJIACTAM WJIM KOHCTHTYIIMOHHOMY CTPOIO B TI€JIOM, TaK U OoJree
IMIAPOKHI CMBICT, T.e. 0003HAYATH OCOOBIe OOIIEeCTBEHHBIE OTHOIIEHWS, B KOTOPBIX OJUH W3
cyObEKTOB COOTBETCTBYIOIIErO OTHOIIEHUs, BbIparkasl CBOIO IO3UIUIO, BBICTYHAET IIPOTUB
HO3UIUHU JPYTIUX CYOBEKTOB JAHHOIO OOIIECTBEHHOTO OTHOIICHUS.

Bo3MOXKHOCTB IPOTECTHBIE OTHOIIEHUS TTOPA3YMeBAeTCs B PaAMKaX HOJUTHYECKOH cucTe-
MBI JIFOOOTO TOCyIapcTBa, B TOM 4ucye u Poccun. OHE SIBISIOTCS BaXKHBIM CIIOCOOOM DeaJIn-
3aliyu I'PaxKJaHaMy CBOUX 1IPaB, YTO BEJIET K HUBEJIUPOBAHUIO COIUAJIBHON HAIIPAZKEHHOCTH,
a TakyKe Urpaer OOJIbIIYI0 POJib B HOPMaJbHOM (DYHKITMOHUPOBAHUU CAMOl MOJTUTUYECKON
CUCTEMBbI: IPOTECTHBIE OTHOIICHUS UMEIOT MECTO B JIeSATETbHOCTH TOCYIaPCTBEHHBIX OPraHOB
(mapJyiaMeHTCKHIe 1e6aThl, TPE3UIEHTCKOe BETO H T.JI.), MOI'YT CJYYKUTH CPEJICTBOM OCYIIECTB-
JeHust TyOIMIHON BJaacT ( rOJ0COBaHHEe «IIPOTUB» Ha pedepergyme). TakuMm ob6pasoM, B
JIEMOKPATUIECKH OPTaHU30BAHHOM TOCYIAPCTBE CIIEKTP MPOSBJICHUS TPOTECTOB MOXKET OBITD
BeChbMa IMIUPOKUM, OXBATHIBAET KOHCTUTYIIMOHHO JIONYCTUMbIE MPABOOTHOIIECHUS U B [EJIOM
SABJISETCS 3JIEMEHTOM, & TO U HEOOXOIMMBIM aTpPpUOYTOM JIEMOKPATHYECKOrO ODIIECTRA.

[IpoTecT MOXKeT MPOABIATHCH KaK B JAeHCTBUU, TAK U B MOTHBHPOBAHHOM Oe371eiicTBAN-
MACCUBHOM( IPUMED: «MOJTUATUBBIi» OTKA3 HITH HA BHIGOPHI) MM AKTUBHOM (OTKA3 HJITH HA
BBIOOPBI CONMPOBOXKIAEMBIH IIYyOJIMYHBIM BbIPAzK€HUEM MOTHBOB OTKa3a, T.€. (DAKTHYECKOTO,
MyCTb U HEYMBINILJIEHHOT0, MOPAJbHOI0 CKJIOHEHUS OKPYKAIOIIHUX K NPUHATHIO aHAJOTUYHOTO
peleHus).

OcHOBHBIE CTIOCOOBI OCYIITECTBACHUS TPOTECTHBIX OTHOIIECHUIA:

1. BeIpazkeHme HecorIacus ¢ JIeHCTBUSIMYU OPTraHOB ITyOJIMYHON BJIACTH W UX JIOJIZKHOCTHBIX
JIATL, B TIUPOKOM JTHAIIa30He.

2. BbICTYILJIEHUE IIPOTUB 3aKOHOB U MHbIX HOPMATUBHBIX HPABOBbIX aKTOB KaK

HPE/INOCHLIKI TOCJIEAYIONINX JIEHCTBHI OPranoB myOJIMYHON BIACTH;

3. KpUTUKa U wHble (DOPMBI HEMIOI/IEPYKKU KAH/IUIATOB B JEIyTaThl, Ha BHIOODHBIE JTOJIZK-
HOCTH;

4. 0oTKa3 B MOJJIEPIKKE, JJOBEPUH T€M WJIM UHBIM TMOJUTUICCKUM MaPTUAM, TTOJTUTUIECKUAM
JIBIKEHUSIM W WHBIM OO0'be/IMHEHUsIM, VIACTBYIONINM B TOJUTHYECKOW KU3HH ODOIECTBa —
MOCPeICTBOM aKTUBHBIX U ITACCUBHBIX JI€HCTBNUIL;

D. BCEBO3MOKHBIE CPEJICTBA MPOTECTA B MaPJIAMEHTCKOM IIPOIECCE;
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6. HeraTUBHAsI OIEHKA CO3JAHHOTO B CTpaHe WX Ha OIpeaeeHHON TepPUTOPUN MyOTImd-
HOT'O PEKUMA;

7. KPUTHKA CYIIECTBYIOIIErO B CTpaHe KOHCTHTYIHOHHOTO CTPOsS — JIUOO TOJBLKO B Hera-
TUBHBIX JIOBOJAX, JINOO »Ke ¢ MPeJIOKEHUSIMHU, HAIPABICHHBIMU Ha ero pedopMupoBaHHe
WA 3aMeHY Ha JIPYTOoi KOHCTUTYIIMOHHBIN CTPOIA.

Ucxonst w3 cpescTB OCYIIECTBIEHNUST TPOTECTHBIX OTHOIIEHUIT, XOTEJI0Ch Obl BBIIEIUTH U
OCHOBHBIE MPOOJEMbI JAHHOIO BHJIA OTHOIIECHUIA:

1. JIugHOCTHBII IyTH ,T.€. MPOMBJIEHIE ITPOTECTA B KAYECTBE CIOCO0A IIyOJIMYHOIO CaMO-
BBIDAYKEHUST YEJTIOBEKA:

-HEOOXOMMOCTh YCTAaHOBJIEHUSI KOHCTUTYIHOHHO-TIPABOBBIX T'apAaHTHH OTKJIOHSIONIEr0Cs
IOBEJICHUS U CPEJICTB 3allUThl HPOTECTYIOMMX OT IPABOMEPHBIX» CaHKIU (yBOJbHEHHE €
paboThl, BHITOBOP U T.1.).

2. IIpaBo Ha obparenue:

-3716Ch MOZKHO BBIJICJIUTH 2 TPOOIEMBI:a) MpecjeoBaHie IPazKIaHuHA CO CTOPOHBI TOCY-
JapceTBa; 6) 4acToe 3J0ynoTpebIeHre IPazkaaH CBONM TTPABOM.

3. KosutektupHble jieficTBISA(OCHOBON KOTOPBIX CJIyKUT MPABO HA MAHUMDECTAIHIO ):

-371eCh B KQ4eCTBe MPODIeMbI MOYKHO BBIJIEIUTH HEPEIKNE OTMIACEHHST CO CTOPOHBI TOCYIap-
CTBa B BO3MOXKHOCTD [1€PEX0/1a MUPHBIX MaHU(ecTaluil B aIrPeCCUBHBIE H HEKOHTPOJHPYEMbIe
GOpPMBI, ITO 3a9aCTYIO MPUBOIUTH K YCTAHOBJICHHIO OOJIBIIONO Yncia (pOPMaIbHBIX IIPEIOH
upu oprauu3anuu Manudecranuii (KacareapbHo BPEMEHH W MeCTa, UX POBEJICHUS U T.11.)

4. Vcnosip3oBanue Mmpapa Ha ¢BOOOy mHMOpMaIUN:

-B Ka4ecTBe HPO0JIEMbI, KACAIOMEH s JAHHOTO CPEJCTBA OCYIIECTBICHUN ITPOTECTHBIX OT-
HOIITEHU N, MOZKHO BBIJIEIUT (DAKT IACTOrO 3/I0YIOTPEOIeHHS KAK OTIETbHBIME TPAaKIAHAM,
tak 1 CMU mpaBom Ha ¢BOOOIY CJ0Ba W MPaBOM Ha CBOOOLY WHMOPMAIMH, UTO HEPEIKO
NPUBOJUT K HEaTUBHBIM HOCJIEACTBUsIM (K MpuMepy, onybaukoBanue wHbopMaum, hak-
TUYECKH YHUKAIOIIEeH 9ecTh U JOCTOMHCTBO KOHKPETHOI'O IOJHTHYECKOTO JesTelis, HO He
Jalonieil JOCTaTOUYHBIX OCHOBAHMI /11T ero obpalieHus K cyaeOHoit 3amHTe)

5. Cozanue 00be IMHEHNI:

-B JAHHOM CJydYae, Ha MO# B3TVIsII, OCHOBHOH NPOOJEeMOii sBJIsSeTCS TO, YTO TOCYAap-
CTBO TIO CyTH OepéT Ha ceds poJih MEeH30Pa, OCHOBLIBASICh HA PACILIBIBIATON (DOPMYITHPOBKE
3akoHa «O MPOTHBOAEHCTBUI SKCTPEMHU3MY », i ,DETHCTPUPYST OOIIECTBEHHBIE 00he TmHeHN s (
B IIEPBYIO O4Yepe/ib, MOJUTHIECKHe MAPTHH), TpeBpaiiaeT Kak Obl (bOpMaTbHYO0 (DUKCAIHIO
CYIIIECTBOBAHUSA OOIIECTBEHHOTO 00'bEIMHEHHS, B Pa3pelienne € CynecTBOBAHUS.

6. Beipaxkenune nporecTta B X0je pean3aiun n30upaTe ibHOrO IPaBa U MPaBa Ha yIacTHe
B pedepenyme, mybJIHIHOTO 00CYKIAEHWS TPOEKTA 3aKOHOB U T.JI:

-3716Ch CYIIECTBYET HeJbIi psii IpobJaeM: a) MpPU BBEJIECHUH MTPONOPIUOHATBHON CHCTEMBI
BbIOOPOB B jienyrarsl [ rpakjanaM, He gBJIAIONIMMCS YJ€HAMHU HapPTHIl, CTAJJI0 JI0BOJIb-
HO TIPODOEMATHYIHO BBIPAYXKATH CBOE MPOTECTHOE OTHOIIEHWE TMPH OTCYTCTBUHM CHMIATHU K
CYTIECTBYIONINM TTAPTUSAM U JIOBOJBHO CJOXKHOI cxeme co3IaHusi HOBO napruu; 6) orpanu-
YeHHHE BO3MOXKHOCTH JIUI, Bolemmux B coctaB '] mo maprufiHbiM ciiuckaM ¥ NPUMKHYB-
M K KOHKPETHOH (ppakiuu, BEIpaxKaTh MPOTECTHOE MHEHKE, HAYIIHE B pa3pe3 ¢ MO3UIue
dbpaxmu(pesyabraroM 3Toro MoxKer ObITh IIPEKPAIEHUE JICIy TATCKOIO MaH/aTa); B) KpaiHe
rpoMO3IKOe (heepaibHOe 3aKOHOIATE/IBCTBO, PEryINPYIONee MOPII0K WHUITMHPOBAHUS U
nposejierns denepanbHOro pedeperyMa (BeposTHO, TPHYNHONR ITOMY CJIYKUT OXKHUIAHHEe
OTPUIATEJHLHOTO MPOSBJICHUST MHEHHUS HAPOJA W HEXKeJaHHe TaKoe MHEeHHE HOJYYUTh B BH-
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Jie 006sI3aTeIbHOrO K MCIIOJTHEHIIO PEeIleHnsT HapoJa KakK aKTa rocyIapCTBeHHOR BiIacTh. EcThb
HEMaJIO IIpUHOUIINAJIbHBIX BOIIPOCOB, KOTOPLIE IJlaBa I'OCYydapCTBa U UCIIOJIHUTEJ/IbHAA BJIaCTh
NPENOYNUTAIOT HE BHIHOCHTH Ha OOINErocyIapCTBeHHBIN pedepeH/IyM, XOTsI 3T0 W Ha3PeJIo).

7. Ncnosib3oBanne napaaMeHTCKuX (hOpM JIjIst BHIPAYKEHUS MPOTECTHBIX OTHOIIEHMUIA;

8. CynebHoe ocnapuBaHue IIPABOBLIX aKTOB U JE€HCTBHUIA;

Jlamapie mpoOaeMBbl OYIYT OCBEIIeHbl MHOIO 0o0JIee MOAPOOHO HEMOCPEJICTBEHHO B MOEM

HOKJIAJIE.
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